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PLEASE TAKE NOTICE that on May 11, 2004, filed with the Clerk of the Illinois

Pollution Control Boardof the Stateof Illinois an original, executedcopyof CW3M Company,
Inc.’s PrefiledTestimonyand GeneralCommentson the EnvironmentalProtectionAgency’s
Proposalto Adopt 35 Iii. Adm. Code734 andto Adopt Amendmentsto 35 Ill. Adm. Code732;
andTestimonyof Vince E. Smithfor theEnvironmentalProtectionAgency’sProposalto Adopt
Amendmentsto 35 Ill. Adm. Code732 andthe EnvironmentalProtectionAgency’sProposalto
Adopt 35 III. Adm. Code734 in theabove-captionedmatter.

Dated: May 11, 2004

Respectfullysubmitted,

CW3M Company

By: ___________

eof Its Att~neys
CarolynS. Hesse,Esq.
Barnes & Thornburg LLP
OneNorth WackerDrive -Suite4400
Chicago,Illinois 60606
(312)357-1313
21 8497v I

[This filing submitted on recycled paper asdefined in 35 III. Adm. Code 101.2021



CERTIFICATE OF SERVICE

I, on oath state that I have served the attachedCW3M Company, Inc.’s Prefiled
TestimonyandGeneralCommentson theEnvironmentalProtectionAgency’sProposalto Adopt
35 Ill. Adm. Code734 andto Adopt Amendmentsto 35 Ill. Adm. Code732; andTestimonyof
Vince E. Smith for the EnvironmentalProtectionAgency’sProposalto Adopt Amendmentsto
35 Ill. Adm. Code 732 and the EnvironmentalProtectionAgency’s Proposalto Adopt 35 Ill.
Adm. Code734 by placing a copy in an envelopeaddressedto the ServiceList Attachedfrom
CW3M Company,Inc., 701 WestSouth GrandAvenue,Springfield, IL 62704beforethehourof
5:00p.m.,on this 1

1
th DayofMay,2004.

(Qs /.~)
CarolRowe

[This filing submitted on recycled paper asdefined in 35 III. Adm. Code101.202]
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BEFORE THE POLLUTION CONTROL BOARD ~r~CE1VED
OF THE STATE OF ILLINOIS RKS OFFICE

MAY 1120
[N THE MATTER OF: )

STATE OF ILLINOIS
PROPOSED AMENDMENTS TO: ) ~OllUtiOflContt~OJBoard
REGULATION OF PETROLEUMLEAKING ) R04-22
UNDERGROUNDSTORAGETANKS ) (USTRulemaking)
(35 ILL. ADM. CODE732), )

)
IN THE MATTER OF: )

)
PROPOSEDAMENDMENTS TO: )
REGULATION OF PETROLEUMLEAKING ) R04-23
UNDERGROUNDSTORAGE TANKS ) (USTRulemaking)
(35 ILL. ADM. CODE734) ) Consolidated

)
TESTIMONY OF VINCE E. SMITH FOR THE ENVIRONMENTAL PROTECTION

AGENCY’S PROPOSAL TO ADOPT AMENDMENTS TO
35 ILL. ADM. CODE 732 AND THE ENVIRONMENTAL PROTECTION

AGENCY’S PROPOSAL TO ADOPT 35 ILL. ADM. CODE 734

My name is Vince Smith. I am employedwith the CW3M Companyas the senior

environmentalengineer. I havebeenin my currentpositionsinceJune2000. Prior to assuming

my currentposition, I was employedby the City of Springfield, Illinois, Departmentof Public

Works, the Illinois DepartmentofNuclearSafety,andAlpha Testing, Inc. I receiveda B.A. in

Mathematicsfrom Culver-StocktonCollegein 1984 and a B.S. in Civil Engineeringfrom the

UniversityofMissouri — Rolla in 1985. I ama RegisteredProfessionalEngineerin the Stateof

Illinois. My resumeis attached.

Thetestimonywaspreparedwith the assistanceof Carol L. Roweand JeffreyWienhoff

of CW3M Companywho are available to assist with providing information during today’s

proceedings.Ms. Roweis an Illinois LicensedProfessionalGeologistand Mr. Wienhoffis an

Illinois EnrolledProfessionalEngineerIntern. Theirresumesarealso attached.



CW3M Company,Inc. is anenvironmentalconsultant,whichhasbeendoingLUST work

sincethe companywascreatedin 1991. CW3M hastheequipmentandabilities to perform tank

removals,excavations,groundwatertreatmentand soil vapor plant constructionand operation,

bioremediation,landfarming,and demolition work in-house. Typically, CW3M subcontracts

laboratoryservices,drilling, aportionofthe trucking,andlandfill disposal. Manyofourclients

own a single facility, and are located in remote parts of the state, not close to landfills,

consultants,orotherservices.

Thepre-filed testimonyoffers commentson the proposedtechnicalmodificationof 732,

creationof 734 and extensivetestimonyagainstSubpartH: Maximum PaymentAmounts. The

basisfor our testimonyagainstthe ratesproposedstemsfrom seriousconcernsregardingthe

collection and evaluationof datautilized to support the ratesas well as a concernthat the

streamlinedapproachmissespaymentfor vital componentsof LUST work. The spreadsheets

that havebeenmadeavailablefor inspectionhaverevealedseriousflaws in theselectioncriteria,

theageofthedata,the input ofdataandthestatisticalevaluation. TheAgencyhasnotpresented

a clearrationalefor its statisticalformulas. In somecasesthatwereusedto developratesin the

proposedrules,theAgencyonly usesan average,while othertimes, themedianvalueis selected,

or the averageplus one standarddeviation is usedas the basis for rate setting. From the

Agency’spre-filed testimonyand discussionduring theMarch 15, 2004hearing,it appearsthat

the agency’sintent wasto useratesconsistentwith historically approvedratesandthat 90%of

costswould fall into theapprovablerange. However,ourevaluationoftheratesand supporting

dataindicatestheoppositeis in fact true.

CW3M acknowledgesthatthedata,in theform ofbudgetsandreimbursementrequests,is

presentedto the Agency in various formats and that they have had difficulty in correctly
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extrapolatingthe information. Errors havebeencarriedforward in the ratecalculations. The

collection of meaningful dataand proper evaluation of the data is an essentialelement to

establishingameansof determiningreasonableness.

In theAgency’sattemptto streamlinethereviewprocess,theyhavecreateda systemthat

is discriminatoryto owners/operatorsacrossthe statewho arenot locatedin closeproximity to

consultingor clean-upcontractors,landfills, etc. The effort to simplif~’the processresultedin

the Agency’s creation of lump sum maximum valuesfor activities conductedto meet the

technicalrequirementsof 732 and 734. The lump sum valuesarearbitrary, lackunderstanding

orconsiderationofsitevariations,andactualclean-upcostsandarebaseduponseverelyflawed

methodswith no supportingevidence. The lump sum valuesexacerbatedthe alreadyflawed

underlying maximum rates, which incorrectly representstrue costs and were improperly

calculated. Evenwhen the Agency relied on publishedestimatorguides, they miss-usedthe

guides.

While we agreethat efforts to streamlinethe programarebeneficial to the Fund, the

Agency’soversightefforts,andconsultant’scompliancework, themeansof streamlininghasnot

beenwell thoughtout andwebelievewill havelong termnegativeeffectson theentireprogram.

The ratestructureasproposed,will ultimately leadto failure of the program. Smallerowners

andoperatorswho mustrely on theFundto afford correctiveaction would no longer beable to

cleanup theirsites if the proposedratesareadoptedbecausetoo many of theircostswould not

be reimbursable. Illinois has come a long way and has achievedtechnical superiority in

compliancewith LUST regulations. Cost cutting will result in less field oversight to assure

complianceand technicalreportswhich are less comprehensivethan thosethe Agency reviews

today. Theold adage,“you getwhat you pay for” is applicableto thisprogram.
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OSHA requirementsdictatethat all excavationsbe conductedunderthesupervisionofan

excavationcompetentperson. CW3M’s field practiceshave combined the requirementsto

incorporatethe excavation-trainedperson’sresponsibilitieswith thoseof technical oversight.

Suchpersoncannotbeperformingequipmentoperationsor otheractivities,which requiretheir

undivided attention and would not allow them to be observing all on-site activities. UST

removal operationsrequire considerablymore observanceof all activities being conducted,

includingexcavationandconfinedspaceactivities. If consultants,UST removalcontractors,and

excavationcontractorsare requiredto limit requiredpersonnelfrom thejob sites to meet the

Agency’s budgetarynumbers,seriousviolations of OSHA and otherregulationswill occur and

couldresultin seriousinjuries, deathandpenalties.

During the March 15, 2004 presentationof Agency testimony and the subsequent

questionperiod,Mr. JayKochof United ScienceIndustries,Inc. suggestedthat the Agency, in

conjunctionwith theconsultingindustry,developameansof gatheringcost datain a formatthat

couldbe accuratelyandstatisticallyanalyzed. TheAgencyrespondedthattherewasnot timefor

such an exercisebecause,due to Fund solvencyconcerns,actionswere neededimmediately.

This statementis in conflict with variousotherstatementsandfactsregardingtheproposedrates

andFund solvency.

The Agency’s emergencyneed for rate setting is self-inflicted. By and large, the

consultantswho performLUST work havebeengoodstewardsofthe Fund. Largedropsin the

balanceoftheFundhavenot beencausedby consultants,but by Statereallocationof themoney.

We understandthe State’sbudgetarycrisis, but pleasedon’t blame Fund declineson abuse

causedby consultants. The Illinois State Legislatureincreasedthe maximum amountpayable•

from theFund for eachoccurrencefrom $1 million to $1.5 million. Increasedcostsassociated
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with remediationof LUST sites were the driving force for increasingthe maximum amount.

However,theAgency’sproposalfurtherreducesthe amountspayable,in directconflict with the

intentionoftheStateLegislature.

CW3M hasseriousconcernsregardingtheAgency’sproposedauditingprocedures.The

languagein the Act allows the JEPA to audit information that was submittedto IEPA, as

necessary,to determinethat thedocumentunderreviewis completeandaccurate.The language

in the proposedrule indicatesthat the IEPA’s interpretationof the Act is that they can do

whatever,to whomever,whenever. CW3M concursthat some recordsshould be retained,but

contendthat the regulatedentity, which is the owner / operator,shouldbe the keeperof the

records. If the Agency wishesto periodically verify hours or othercosts,particularly if they

have reasonto suspectillegal activities, the Agency alreadyhas the ability to obtain the

information. Thereare currently mechanismsavailable for the Agency to collect necessary

documentation(i.e. deny paymentor approvaluntil theproperdocumentationis submitted),or

investigatepossiblefraud. If fraud or criminal acts aresuspected,they should be investigated

throughthe Illinois Attorney General’soffice andthe Illinois StatePolice, who areauthorized,

qualified,andtrainedto conductsuchinvestigations.

Detaileddiscussionsregardingthetechnical and fiscal componentsof the proposed734

regulationsand modificationsPart 732 havebeenpresentedin CW3M’s pre-filed testimonyfor

the May 2004 hearing. My colleaguesand I are availableto answerquestionsregardingour

opinionsaspresentedin our testimony. We thank the Board and partiespresentfor their time

and efforts dedicatedto this rulemakingprocedure.

218457v1

5


